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Basic Idea Test: Two prongs
1. Copying

independent creation is
a defense.

2. Improper
appropriation

Prong 2:
Misappropriation

Basic Idea

Once we've established
copying, we must judge
whether what was taken
is protected by
copyright.
Puts into play the
idea/expression analysis
from two classes ago.

Nichols v. Universal
Pictures Corp.

Basic Facts

Plaintiff's Play: Abie's
Irish Rose
Def's Movie (Motion
picture play): The
Cohens and the Kellys
Really wonderful recap
of both plots and
characters in this
opinion.

Held: (2d Cir. 1930) (L. Hand)
Access?
Reasoning

More on the Levels of
Abstraction

(468): Discusses the
levels of abstraction.

"There is a point in this
series of abstractions
where they are no
longer protected, since
otherwise the playwright
could prevent the use of
his 'ideas' to which,
apart from their
expression, his property
is never extended."

(469): Test for how to
look at which level of
abstraction to assess,
given two works

How to apply the test?

Objective? Ninth Circuit

Subjective?
Arnstein
Nichols, last sentence

Dissection?
Experts?
Characters
Thin copyrights
"No plagiarist can
excuse the wrong by
showing how much of
his work he did not
pirate."
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