Next Time: 634-48; 648-52 (skip
notes following); 653-58 (and

Assignment changed for
Mon. Oct 9th.

Administrative

Prosecution History Estoppel @

Equivalent unforeseeable
at the time (After-arising
technologies)

Rationale underlying the
amendment may bear no
more than a tangential
relation to the equivalent.

Three possibilities where
burden may be met.

Some other reason.

"devices that help to reduce information and transaction
costs by allowing customers to estimate the nature and
quality of goods before purchase.”

“Use" is all that's needed.
Basic Rule: First to use a distinctive mark in commerce owns the trademark. [ More like TS than Pat.
The senior user may prevent the junior user from employing the same (or

Also, lack of use can lead to
similar) mark where there is a likelihood of confusion.

abandonment. Unlike patents,
which need not be used.

The Lanham Act (Title 15
USC 1051 et seq.)

Section 1 = 1051; 32 =
The confusing numbering system ¢ 1114; 43(a) = 1125(a)

Key point brought up in
the cases: Infringement
BUT: Registration gives

Intro and Theory

{ Federal Statutory Protection

many procedural and

TM rights are acquired through use
remedial advantages.

of the distinctive name in
commerce. Registration is available

suits for registered marks
brought under section 32;
for unregistered marks
under section 43(a).

but not required.
We won't spend much time
on the mechanics of
registration in this class.
Term: Unlimited (so long
as TM is not abandoned.)
State Unfair Competition
Statutory and Common
Law protection too

Producer-centric
Theor
Tort of Deception of the

Consumer-centric 4" Consumer

Other important related concepts ( Brands

Goodwill

. Unfair Competition

- Intentional Duty; Tort.

L Inherently distinctive
Only "distinctive” marks can be protected, merent
but distinctiveness comes in two flavors Distinctive through ac- -
quired secondary meaning.
Rules for measuring distinctiveness vary

according to type of mark (word marks,

logos, trade dress, etc.)

NOTE: | mixed up
Fanciful and Arbi-

Fanciful {Inheremly distinctive trary during the
anciful
xXxon lecture. This PDF
Important Concept: . Inherently distinctive reflects the corrected
Di i Arbitrary ( version of the map.
Amazon.com

Inherently distinctive

Suggestive { Citibank

{ For Word marks, we measure
distinctiveness with the "strength of
the mark” scale. Distinctive only if
Descriptive ( secondary meaning

Class 10: Trademark Windows

Introduction And
Subject Matter

Never distinctive

Generic (Gas. Diner

More on this next time.
Coca-Cola
“Life Tastes Good®  Wikipedia has a ist. @

(447

iPod

*1,000 songs, impossibly small”

Words, phrases, logos, symbols
Trademarks, Trade Names,
Service Marks

TM: Used to identify GOODS.
SM: Used to identify SERVICES.

Trade Names: (dentify the g
Company, not the good.

What can be protected

Examples

sound 1 @
Sound 2 @
Sound 3 @
Sound 4 @

Basic Facts
Qualitex { Ninth Circuit

Supreme Court (1995)

Possible to be registered, g
but usually isn't.

Trade Dress and Product ~ Trade Dress: Design and

Configurations packaging of materials and
L SOMMGUIRLONS e’ e the design of the

product itself.

A Little Bit on Registration



